DEPARTMENT OF THE ARMY
SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS
333 MARKET STREET
SAN FRANCISCO, CALIFORNIA 84105-2197

rerLyT0 MAY 2 2007

Regulatory Branch (1145b)
SUBJECT: File Number 29783N

Mr. Louis Fagliano

Project Engineer, Special Projects
California Department of Transportation
111 Grand Avenue, 8th Floor

Oakland, California 94623

Dear Mr. Fagliano:

This letter is written in response to your submittal of March 8, 2007 concerning
Department of the Army authorization to temporarily impact approximately 67 square yards of
jurisdictional wetland and approximately 102.4 square yards of waters of the U.S. This permit
authorizes dewatering of the work area and replacement of two culverts under Rowland
Boulevard. The project is located in Marin Co. in Novato where Rowland Blvd. crosses State

Route 101 at Post Mile 20.2.

Based on a review of the information you submitted your project qualifies for
authorization under Department of the Army Nationwide Permit (NWP) 3: Maintenance and
NWP 33: Temporary Construction, Access and Dewatering (Vol. 72, No. 47 of the Federal
Register, page 11092, March 12, 2007), pursuant to Section 404 of the Clean Water Act (33
U.S.C. Section 1344). See Enclosure 1. All work shall be completed in accordance with the
plans and drawings titled Project Plans for Construction on State Highway in Marin County in
Novato at Rowland Boulevard, plot date December 2006.

The project must be in compliance with the General Conditions cited in Enclosure 2 for
this Nationwide Permit authorization to remain valid. Non-compliance with any condition could
result in the suspension, modification or revocation of the authorization for your project, thereby
requiring you to obtain an Individual Permit from the Corps. This Nationwide Permit
authorization does not obviate the need to obtain other State or local approvals required by law.

This authorization will remain valid for two years from the date this letter is issued,
unless the Nationwide Permit is suspended, modified or revoked. If you have commenced work
or are under contract to commence work prior to the suspension, or revocation of the Nationwide
Permit and the project would not comply with the resulting Nationwide Penmit authorization, you
have twelve (12) months from that date to complete the project under the present terms and
conditions of the Nationwide Permit. Upon completion of the project and all associated
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mitigation requirements, you shall sign and return the Certification of Compiiance, Enclosure 3,
verifying that you have complied with the terms and conditions of the permit.

To ensure compliance with this Nationwide Permit authorization, the following special
conditions shall be implemented:

1. The applicant shall adhere to the conditions of the RWQCB Clean Water Act Section 401
Certification for site number 02-21-C0576, file number 2158.04 (BJT), and dated May
31,.2006.

2. Hazardous materials (fuels, lubricants, solvents, etc.) will not be stored where there is a
possibility that the hazardous materials could get washed into Scottsdale Pond or
Scottsdale Marsh.

Standard Caltrans sediment and erosion control BMP’s shall be employed as needed
throughout the project area.

U2

Should you have any questions regarding this matter, please call Hal Durio of our
Regulatory Branch at 415-503-6785. Please address all correspondence to the Regulatory Branch
and refer to the File Number at the head of this letter. If you would like to provide comments on
our permit review process, please complete the Customer Survey Form available through the
Forms and Contacts Block on our website: www.spn.usace.army.mil/regulatory/

Sincerely,

% Jane M. Hicks
Chief, Regulatory Branch

Enclosures
Enc. 1: Nationwide Permit no. 3 and 33
Enc. 2: General Conditions
Enc. 3: Certification of Compliance

Copy furnished (w/ enclosures):
California Department of Transportation

Copy furnished (w/o enclosures):
CA RWQCB, Santa Rosa, CA



Enclosure 1 2007 Nationwide Permits (effective 19 March 2007)

3. Maintenance.

(a) The repair, rehabilitation, or replacement of any previously authorized, currently serviceable,
structure, or fill, or of any currently serviceable structure or fill authorized by 33 CFR 330.3,
provided that the structure or fill is not to be put to uses differing from those uses specified or
contemplated for it in the original permit or the most recently authorized modification. Minor
deviations in the structure’s configuration or filled area, including those due to changes in
materials, construction techniques, or current construction codes or safety standards that are
necessary to make the repair, rehabilitation, or replacement are authorized. This NWP authorizes
the repair, rehabilitation, or replacement of those structures or fills destroyed or damaged by
storms, floods, fire or other discrete events, provided the repair, rehabilitation, or replacement is
commenced, or is under contract to commence, within two years of the date of their destruction
or damage. In cases of catastrophic events, such as hurricanes or tornadoes, this two-year limit
may be waived by the district engineer, provided the permittee can demonstrate funding,

contract, or other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris in the vicinity of
and within existing structures (e.g., bridges, culverted road crossings, water intake structures,
ete.) and the placement of new or additional riprap to protect the structure. The removal of
sediment is limited to the minimum necessary to restore the waterway in the immediate vicinity
of the structure to the approximate dimensions that existed when the structure was built, but
cannot extend further than 200 feet in any direction from the structure. This 200 foot limit does
not apply to maintenance dredging to remove accumulated sediments blocking or restricting
outfall and intake structures or to maintenance dredging to remove accumulated sediments from
canals associated with outfall and intake structures. All dredged or excavated materials must be
deposited and retained in an upland area unless otherwise specifically approved by the district
engineer under separate authorization. The placement of riprap must be the minimum necessary
to protect the structure or to ensure the safety of the structure. Any bank stabilization measures
not directly associated with the structure will require a separate authorization from the district

engineer.

(c) This NWP also authorizes temporary structures, fills, and work necessary to conduct the
maintenance activity. Appropriate measures must be taken to maintain normal downstream flows
and minimize flooding to the maximum extent practicable, when temporary structures, work, and
discharges, including cofferdams, are necessary for construction activities, access fills, or
dewatering of construction sites. Temporary fills must consist of materials, and be placed in a
manner, that will not be eroded by expected high flows. Temporary fills must be removed in
their entirety and the affected areas returned to preconstruction elevations. The areas affected by

temporary fills must be revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose of navigation or
beach restoration. This NWP does not authorize new stream channelization or stream relocation

projects.

Notification: For activities authorized by paragraph (b) of this NWP, the permittee must submit a
preconstruction notification to the district engineer prior to commencing the activity (see general
condition 27). Where maintenance dredging is proposed, the pre-construction notification must

Enclosure 1 Page 1 of 2



Enclosure 2 - Nationwide Permit General Conditions

wote: To qualily for NWP authorization,
the prospective permitiee must comply with
the following general conditions, as
apprapriate, in addition 1o any regional or
case-specific conditions imposed by the
division engineer or district engineer.
Prospective permittees should contact the
appropriate Coms distriet office to delermine
if regional conditions have been imposed on
an NWP, Prospective pennitiees should also
contact the appropriate Corps district ollice
to determine the status of Clean Water Act
Scction 401 water quality certification and/
or Coastal Zone Muanagement Act consistency
for an NWP.

I, Navigation. (2) No activity may
cause more than a minimal adverse
effect on navigation.
(b) Any safety lights and signals
preseribed by the U.S. Coast Guard,
through regulations or otherwise, must
be installed and maintained at the
permittee’s expense on authorized
facilities in navigable waters of the
United States.
(¢) The permittee understands and
agrees that, if future operations by the
United States require the removal,
relocation, or other alteration, of the
-ucture or work herein authorized, or
if, in the opinion of the Secretary of the
Army or his authorized representative,
said structure or work shall cause
unreasonable obstruction to the free
navigation of the navigable waters, the
permitiee will be required, upon due
notice from the Corps of Engineers, to
remove, relocate, or alter the structural
work ar ohstructions caused thereby,
without expense to the United States.
No claim shail be made against the
United States on account of any such
removal or alteration.

2. Aguatic Life Movements. No

activity may substantially disrupt the
necessary life cycle movements of those
species of aquatic life indigenous to the
waterbody, including those species that
normally migrate through the area,
unless the activity's primary purpose is
to impound water. Culverts placed in
streams must be installed to maintain
low flow conditions.

3. Spanvvning Areas. Activilies in
spawning arcas during spawning
seasons must be avoided to the

saximum extent practicable. Activities
__ it result in the physical destruction
(e.g., through excavation, {ill, or

downstream smothering by substantial
turbidity) of an important spawning area
are not authorized.

4. Mieratory Bird Breeding Areas.
Activitics in waters of the United States
that serve as breeding areas for
migratary birds must be avoided to the
maximum extent practicable.

5. Shellfish Beds. No activity may
oeeur in areas of concentrated shellfish
poepulations, unless the activity is
directly related to a shellfish harvesting
activity authorized by NWPs 4 and 48.

6. Snitable Material. No activity may
use unsuitable material (e.g., trash,
debris, car bodies, asphall, etc.).
Material used for construction or
discharged must be free from toxic
pollutants in toxic amounts (see Section
307 of the Clean Water Act).

7. Water Supply Intakes. No activity

may occur in the proximity of a public
water supply intake, except where the
activity is for the repair or improvement of
public water supply intake strudtures

or adjacent bank stabilization.

8. ddverse Effects From

Impoundments, If the activity creates an
impoundment of water, adverse effecty
to the aquatic system due to accelerating
the passage of water, and/or restricting
its flow must be minimized to the
maximum extent practicable.

9, Management of Water Flows. To the
maximum extent practicable, the
preconstruction

course, condition,

capacity, and location of open waters
mnust be maintained for cach activity,
including stream channelization and
storm water management activities,
except as provided below. The activity
must be constructed to withstand
expeeted high flows. The activity must
not restrict or impede the passage of
normal or high Naws, unless the
primary purpose of the activity is to
impound water or manage high flows.
The activity may alter the preconstruction
course, condition, capacity, and location of
open waters if it benefits the aquatic
environment (e.g., stream restoration or
relocation

activities).

NWP General Conditions (Fed. Reg. Vol. 72, No. 47, pg 11191, Mar 12, 2007)

(March 12, 2007)

10. Fills Within 100-Year Floodplains.
The activity must comply with
applicable FEMA-approved state or
locaf Moodplain management
requirements.

I 1. Equipment. Heavy equipment
working in wetlands or mudflats must
be placed on mats, or other measures
must be taken to minimize soil
disturbance.

1 2. Soil Erosion and Sediment
Conirols. Appropriate soil erosion and
sediment controls must be used and
maintained in effective operating
condition during construction, and all
exposed soit and other fills, as well as
any work below the ardinary high water
mark or high tide line, must be
permanently stabilized at the carliest
practicable date. Permittees are
encouraged to perform work within
waters of the United States during
periods of low-flow or no-tlow.

1 3. Removal of Temporary Fills.
Temporary {ills must be removed in
their entirety and the affected arcas
returned to pre-construction elevations.
The affected areas must be revegetated,
as appropriate.

14, Proper Maintenance. Any
authorized structure or fill shall be
properly maintained, including
maintenance to ensure public safety.

15, Wild and Scenic Rivers. No
activity may occur in a component of
the National Wild and Scenic River
System, or in a river officially
designated by Congress as a **study
river’’ for possible inclusion in the
system while the river is in an official
study status, unless the appropriate
Federal agency with direct management
respansibility for such river, has
determined in writing that the proposed
activily will not adversely affect the
Wild and Scenic River designatien or
study status. Information on Wild and
Scenic Rivers may be obtained from the
appropriate Federal land management
ageney in the area (e.g., National Park
Service, U.S. Forest Service, Bureau of
Land Management, U.S. Fish and
Wildiife Service).

16. Tribal Rights. No activity or its
operation may impair reserved tribal
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Enclosure 2 - Nationwide Permit General Conditions

rights, including, but not limited to,
reserved water rights and treaty fishing
and hunting rights.

['7. Enclangered Species. (a) No
activity is authorized under any NWP
which is likely to jeopardize the
continued existence of a threatened or
endangered species or a species
proposed for such designation, as
identified under the Federal Endangered
Species Act (ESA), orwhich will
destroy or adversely modify the critical
habitat of such species. No activity is
authorized under any NWP which *“may
affect’ a listed species or critical
habitat, unless Section 7 consultation
addressing the effects ol the proposed
activity has been completed.

(b) Federal agencies should follow
their own procedures for complying
with the requirements of the ESA.
Federal permittees must provide the
district engineer with the appropriate
documentation to demonstrate
compliance with those requirements.
(c) Non-federal permittees shall notify
the district engineer if any listed species
or designated critical habitat might be
atfected oris in the vicinity of the
Jproject, or if the project is located in

‘esignated critical habitat, and shail not
‘begin work on the activity until notified
by the district engineer that the
requirements of the ESA have been
satistied and that the activity is
authorized. For activities that might
affect Federally-listed endangered or
threatened species or designated critical
habitat, the pre-construction notification
must include the name(s) of the
endangered or threatened species that
may be affected by the proposed work
or that utilize the designated critical
hahitat that may be affected by the
proposed work, The district engineer
will determine whether the proposed
activity “*may affect’’ or will have “‘no
effect’’ to listed species and designated
critical habitat and will notify the non-
Federal applicant of the Corps’
determination within 45 days of receipt
of a complete pre-construction
notification. In cases where the non-
Federal applicant has identified listed
species or critical habitat that might be
affected or is in the vicinity of the
project, and has so notified the Corps,
the applicant shall not begin work until
the Corps has provided notification the

moposed activities will have *“no effect””
__listed species or critical habitat, or

until Section 7 consultation has been
completed.

(d) As a result of formal or informal
consultation with the FWS or NMFES the
district engineer may add speciesspecific
regional endangered species

conditions to the NWPs.

(e) Authorization of an activity by a
NWP doces not authorize the “*take’ of a
threatened or endangered species as
defined under the ESA. In the absence
of scparate authorization {e.g., an ESA
Section 10 Permit, a Biological Opinion
with “incidental take’” provisions, etc.)
fram the U.S. FWS or the NMFS, both
lethal and non-lethal **takes™ of
prolected species are in violation of the
ESA. Infonmation on the location of
threatened and endangered species and
their critical habitat can be obtained
directly from the offices of the U.S. FWS
and NMFS or their world wide Web
pages at fittp:/Anew, firs,gov/ and
hup:ihwaenoaa. govifisheries.itm{
respectively,

8. Historic Properties. (a) In cases
where the district engineer determines
that the activity may affect properties
listed, or efigible for listing, in the
National Register of Historic Places, the
activity is not authorized, until the
requirements of Section 106 of the
National Historic Preservation Act
(NHPA) have been satisfied.

(b) Federal permittees should follow
their own procedures for complying
with the requirements of Section 106 of
the National Historie Preservation Act.
Federal permittees must provide the
district engineer with the appropriate
documentation to demoenstrale
complisnce with those requirements.
(c) Non-federal permittees must

submit o pre-construction notification to
the district engineer if the authorized
activity may have the potential to couse
effects to any historic properties listed,
determined to be eligible for listing an,
ar potentially efigible for iisting on the
National Register of Historic Places,
including previously unidentified
properties. For such activities, the
preconstruction

notification must state

which historic properties may be
affected by the proposed work or
include a vicinity map indicating the
location of the historic properties or the
potential for the presence of historic
properties. Assistance regarding
information on the location of or

NWP General Conditions (Fed. Reg. Vol. 72, No. 47, pg 11191, Mar 12, 2007)

(March 12, 2007)

potential for the presence of historic
resources can be sought trum the State
Historic Preservation Officer or Tribal
Historic Preservation Officer, as
appropriate, and the National Register of
Historic Places (sce 33 CFR 330.4(g)).
The district engineer shall make a
rensonable and good faith effort to carry
out appropriate identification efforts,
which may include background
research, consultation, oral history
interviews, sample field investigation,
and field survey. Based on the
information submitted and these efforts,
the district engineer shall determine
whether the proposed activity has the
potential to cause an effect on the
historic properties, Where the non-
Federal applicant has identified historic
propertics which the activity may have
the potential to cause effects and so
natified the Corps, the non-Federal
applicant shall not begin the activity
until notified by the district engineer
either that the activity has no potential
to cause effects or that consultation
under Section 106 of the NHPA has
been completed.

{d) The district engineer will notify

the prospective permittee within 45
days of receipt of a complete
preconstruction

notification whether NHPA

Section 106 consultation is required.
Scetion 106 consultation is not required
when the Corps determines that the
activity does nol have the potential to
cause effects on historic properties (see
36 CFR 800.3(a)). If NHPA section 106
consultation is required and will oceur,
the districl engineer will notity the non-
Federal applicant that be or she eannot
begin work until Section 106
cansultation is completed,

(e) Prospective permittees should he
aware that section [10k of the NHPA (16
U.5.C. 470h=2(k)) prevents the Corps
from granting a permit or other
assistance to an applicant who, with
intent to avoid the requirements of
Section 106 of the NHPA, has
intentionally significantly adversely
atfected a historic property to which the
permit would relate, or having legal
power to prevent it, allowed such
significant adverse effect to accur,
unless the Corps, after consultation with
the Advisory Council on Historic
Preservation (ACHP), determines that
circumstances justify granting such
assistance despite the adverse effect
created or permitted by the applicant. IT
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Enclosure 2 - Nationwide Permit General Conditions

_circumstances justify granting the

sistance, the Corps is required to
notify the ACHP and provide
dacumentation specifying the
circumstances, explaining the degree of
damage to the integrity of any historic
properties affected, and proposed
mitigation. This documentation must
include any views obtained from the
applicant, SHPO/THPO, appropriale
Indian tribes if the undertaking oceurs
on or affects historic properties on tribal
lands or affects propertics of interest to
those tribes, and other parties known to
have a legitimate interest in the impacts
to the permitted activity on historic
properties.

19. Designated Critical Resource
Waters. Critical resource waters include,
NOAA-designated marine sanctuaries,
National Estuarine Research Reserves,
state natural heritage sites, and
outstanding national resource waters or
other waters officially designated by a
state as having particular environmental
or ccological significance and identified
by the district cngineer after notice and
opportunity for public comment. The
district engineer may also designate
Iditional critical resource waters after
.otice and opporiunity for comment.
(a) Discharges of dredged or fill
material into waters of the United States
are not authorized by NWPs 7, 12, 14,
16, 17,21, 29, 31, 35,39, 40,42, 43, 44,
49, and 50 for any activity within, or
directly affecting, critical resource
waters, including wetlands adjacent to
such waters.
(b) For NWPs 3,8, 10, 13, 15, 18, 19,
22,23, 25,27, 28, 30, 33, 34, 36, 37, and
38, notification is required in
accordance with gencral condition 27,
for any activity proposed in the
designated critical resource waters
including wetlands adjacent to those
waters. The district engineer may
authorize activities under these NWPs
only after it is determined that the
impacts to the critical resource waters
will be no more than minimal.

20. Mitigation. The district engineer
will consider the following factors when
determining appropriate and practicable
mitigation necessary to ensurc that
adverse effects on the aquatic
environment are minimal:
{a) The activity must be designed and
instructed to avoid and minimize
“wdverse effects, both temporary and

permanent, to waters of the United
States to the maximum extent
practicable at the project site (i.¢., on
site).

(b) Mitigation in all its forms
(avoiding, minimizing, rectifying,
reducing, or compensating) will be
required to the extent necessary to
ensure that the adverse effects to the
aquatic environment are minimal.

(¢) Compensatory mitigation at a
minimum one-for-onc ratio will be
required for all wetland losses that
exceed vinacre and require preconstruction
notification, unless the

district engineer determines in writing
that some other form of mitigation
would be more environmentally
appropriate and provides a projectspecific
waiver of this requirement. For
wetland lasses of vioacre or less that
require pre-construclion notification,
the district engineer may determine on
a case-by-case basis that compensatory
mitigation is required to ensure that the
activity results in minimal adverse
effects on the aquatic environment.
Since the likelihood of suceess is greater
and the impacts to potentially valuable
uplands are reduced, wetland
restoration should be the first
compensatory mitigation option
considered.

(d) For losses of streams or other open
waters that require pre-construction
notification, the district engineer may
require compensatory mitigation, such
as stream restoration, to ensure that the
activity results in minimal adverse
effects on the aquatic environment.

{€) Compensatory mitigation will not
be used to increase the acreage losses
allowed by the acreage limits of the
NWPs, For example, if an NWP has an
acreage limit of v2 acre, it cannot be
used to authorize any project resulting
in the loss of greater than raacre of
waters of the United States, even if
compensatory mitigation is provided
that replaces or restores some of the lost
waters. However, compensatory
mitigation can and should be used, as
nccessary, to ensure that a project
already meeting the established acreage
limits also satisfies the minimal impact
requircment associnted with the NWPs.
(f) Compensatory mitigation plans for
projects in or near streams or other open
waters will normally include a
requircment for the establishment,
maintenance, and legal protection (e.g.,
conservalion easements) of riparian

NWP General Conditians (Fed. Reg. Vol. 72, No. 47, pg 11191, Mar 12, 2007)
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areas next to open waters. [n some
cases, riparian arcas may be the only
compensatory mitigation required.
Riparian areas should consist of native
species. The width of the reguired
riparian area will address documented
water quality or aquatic habitat loss
concerns. Normally, Lhe riparian arca
will be 25 to 50 feet wide on each side
of the stream, but the district engineer
may require slightly wider riparian
areas to address documented water
quality or hahbitat loss concerns, Where
both wetlands and open waters exist on
the project site, the district engineer will
determine the appropriate
compensatory mitigation (e.g., riparian
arens and/or wetlands compensation)
based on what is best for the aquatic
environment on a watershed basis, In
cases where riparian areas are
determined to be the most appropriate
form of compensatory mitigation, the
district engineer may waive or reduce
the requirement to provide wetland
compensatory mitigation for wetland
losses.

{g) Permittees may propose the use of
mitigation banks, in-licu fee
arrangements or separate activilyspecific
compensatory mitigation. In all

cases, the mitigation provisions will
specify the party responsible for
accomplishing and/or complying with
the mitigation plan.

(h) Where certain functions and
services of waters of the United States
arc permanently adversely affected,
such as the conversion of a forested or
scrub-shirub wetland to a herbaceous
wetland in a permanently maintained
utility line right-of-way, mitigation may
be required to reduce the adverse effects
of the project to the minimal Jevel.

21. Water Quality. Where States and
authorized Tribes, or EPA where
applicable, have not previously certified
compliance of an NWP with CWA
Section 401, individual 401 Water
Quality Certification must be obtained
or waived (see 33 CFR 330.4{c)). The
district engineer or State or Tribe may
require additional water quality
management measures to ensure that the
authorized activity does not result in
more than minimal degradation of water
quality.

22, Coastal Zone Management. In

coastal states where an NWP has not
previously received a state coastal zone
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Enclosure 2 - Nationwide Permit General Conditions

management consistency concurrence,
an individual state coastal zone
management consistency concurrence
must be obtained, or a presumption of
concurrence must oceur {(see 33 CFR
330.4(d)). The district enginecer or a
State may require additional measures
to ensure that the authorized activity is
consistent with statc coastal zone
management requircments,

23. Regional and Cuse-By-Case
Conditions. The activity must comply
with any regional conditions that may
have been added by the Division
Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by
the Corps or by the state, Indian Tribe,
or U.S. EPA in its section 401 Water
Quality Certification, or by the state in
its Coastal Zone Management Act
consistency determination.

24. Use of Multiple Nationwide

Permits. The use of more than one NWP
for a single and complete project is
prohibited, except when the acreage loss
of waters of the United States
authorized by the NWPs does not
exceed the acreage limit of the NWP
with the highest specified acreage limit,
. or example, if a road crossing over
tidal waters is constructed under NWP
14, with associated bank stabilization
authorized by NWP 13, the maximum
acreage loss of waters of the United
States for the total project cannot exceed
vi-acre,

235. Transfer of Nationwide Permit
Verifications. If the permittee sells the
property associated with a nationwide
permit verification, the permittee may
transfer the nationwide permit
verification to the new owner by
submitting a letter to the appropriate
Corps district office to validate the
transfer. A copy of the nationwide
permit verification must be attached to
the letter, and the letter must contain
the following statement and signature:
"*When the structures or work
authorized by this nationwide permit
are still in existence at the time the
property is (ransterred, the terms and
conditions of this nationwide permit,
including any special conditions, will
continue to be binding on the new
owner(s) of the property. To validate the
transfer of this nationwide permit and
"= associated liabilities associated with
_mpliance with its terms and

conditions, have the transterce sign and
date below.””

(Transteree)
{Date)

26. Compliance Certification. Each
permittee who received an NWP
verification from the Corps must submit
a signed certification regarding the
completed work and any required
mitigation. The certification form must
be forwarded by the Corps with the
NWP verification letter and will
include:

{a) A statement that the authorized
work was done in accordance with the
NWP authorization, including any
gencral or specific conditions;

{b) A statement that any required
mitigation was completed in accordance
with the permit conditions; and

(c) The signature of the permittee
certifying the completion of the wark
and mitigation.

27. Pre-Construetion Notification. (a)
Timing. Where required by the terms of
the NWP, the prospective permittee
must notify the district engineer by
submitting a pre-construction
notification (PCN) as early as possible.
The district engincer must determine if
the PCN is complete within 30 calendar
days of the date of receipt and, as a
general rule, will request additional
information necessary to make the PCN
complete only once, However, if the
prospective permittee does not provide
all of the requested information, then
the district engineer will notify the
prospective permittee that the PCN is
still incomplete and the PCN review
process will not commence until all of
the requested information has been
received by the district engineer. The
prospective permittee shall not begin
the activity:

(1) Until notificd in writing by the
district engineer that the activity may
proceed under the NWP with any
special conditions imposed by the
district or division engineer; or

(2) 1t 45 calendar days have passed
from the district engineer’s receipt of
the complete PCN and the prospective
permittee has not received written
notice from the district or division
engineer. However, if the permittee was
required to notify the Corps pursuant to
general condition 17 that listed species
or critical habitat might be affected or in

NWP General Condilions {(Fed. Reg. Val. 72, No. 47, pg 11191, Mar 12, 2007)
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the vicinity of the project, or Lo notify
the Corps pursuant to general condition
18 that the activity may have the
potential to cause effects to historic
properties, the permittee cannot begin
the activity until receiving written
notification from the Corps that is “‘no
effect’ on listed species or ““no potential
to cause effects’ on historic properties,
or that any consultation required under
Section 7 of the Endangered Species Act
(see 33 CFR 330.4(D) and/or Section 106
of the National Historic Prescrvation
(sce 33 CFR 330.4(g)) is complcted.
Also, work cannot begin under NWPs
21, 49, or 50 until the permittee has
received written approval from the
Cormps. If the proposed activity requires
a written waiver to exceed specified
limits of an NWP, the permittee cannot
begin the activity until the district
engineer issues the waiver, I the district
or division engineer notifies the
permittee in writing that an individual
permit is required within 45 calendar
days of receipt of a complete PCN, the
permittee cannot begin the activity until
an individual permit has been obtained.
Subsequently, the permittee’s right to
proceed under the NWP may be
madified, suspended, or revoked only in
accordance with the procedure set forth
in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction
Notification: The PCN must be in
writing and include the following
information;

(1) Name, address and telephone
numbers of the prospective permittee;
(2) Location of the proposed project;
(3) A description of the proposed
project; the project’s purpose; direct and
indirect adverse environmental effects
the project would cause; any other
NWP(s}, regional general permit(s), or
individual permit(s) used or intended to
be used to autharize any part of the
proposed project or any related activity.
The description should be sufficiently
detailed to allow the district engineer to
determine that the adverse effects of the
project will be minimal and to
determine the need for compensatory
mitigation. Sketches should be provided
when necessary to show that the activity
complies with the terms of the NWP.,
(Sketches usually clarify the project and
when provided result in a quicker
decision.);

{4) The PCN must include a

delineation of special aquatic sites and
other waters of the United States on the
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Enclosure 2 - Nationwide Permit General Conditions

project site. Wetland delineations must
s prepared in accordance with the
<urrent method required by the Corps.
The permittee may ask the Corps to
delineate the special aquatic sites and
other waters of the United States, but
there may be a delay if the Corps does
the delincation, especially if the project
site is large or contains many waters of
the United States. Furthermore, the 45
day period will not start until the
delineation has been submitted to or
completed by the Corps, where
appropriate;
(5) If the proposed activity will result
in the loss of greater than vioacre of
wetlands and & PCN is required, the
prospective permittee must submit a
statement describing how the mitigation
requirement will be satisfied. As an
alternative, the prospective permittee
may submit a conceptual or detailed
mitigation plan,
(6) If any listed species or designated
critical habitat might be affected or is in
the vicinity of the project, or if the
project is located in designated critical
habitat, for non-Federal applicants the
PCN must include the name(s) of those
endangered or threatened specics that
aight be affected by the proposed work
¢ utilize the designated critical habitat
that may be affected by the proposed
work. Federal applicants must provide
documentation demonstrating
compliance with the Endangered
Species Act; and
(7} For an activity that may affect a
historic property listed an, determined
to be eligible for listing an, or
potentially cligible for listing on, the
National Register of Historic Places, for
non-Federal applicants the PCN must
state which historic property may be
affected by the proposed work or
include a vicinity map indicating the
location of the historic property. Federal
applicants must provide documentation
demonstrating compliance with Section
106 of the National Historic
Prescrvation Act.
(¢) Form of Pre-Constriction
Netification: The standard individual
permit application form (Form ENG
4345y may be used, but the completed
application form must clearly indicate
that it is a PCN and must include all of
the information required in paragraphs
(b)Y 1) through {7) of this gencral
condition. A letter containing the
juired information may also be used.
«f) Agency Coordination: (1} The

district engincer will consider any
comments from Federal and state
agencies concerning the proposed
activity's compliance with the terins

and conditions of the NWPs and the
need for mitigation to reduce the
project’s adverse environmental effects
to a minimal Jevel,

(2) For all NWP 48 activities requiring
pre-construction notification and for
other NWP activities requiring
preconstruction

notification to the district

engineer that result in the loss of greater
than vz-acre of waters of the United
States, the district engincer will
immediately provide (e.g., via facsimile
transmission, overnight mail, or other
expeditious manner) a copy of the PCN
to the appropriate Federal or statc
offices (U.S. FWS, state natural resource
or water quality agency, EPA, State
Historic Preservation Officer (SHPO) or
Tribal Historic Preservation Office
(THPQO), and, if appropriate, the NMFES).
With the exception of NWP 37, these
agencies will then have 10 calendar
days from the date the material is
transmilted o telephone or fax the
district engineer notice that they intend
to provide substantive, site-specific
comments. If so contacted by an agency,
the district engincer will wait an
additional 15 calendar days before
making a decision on the preconstruction
notification. The district

engineer will (fully consider agency
comments received within the specified
time frame, but will provide no
response Lo the resource agency, except
as provided below. The district engineer
will indicate in the administrative
record associated with each
preconstruction notification that the
resource agencics’ concerns were
considered. For NWP 37, the emergency
watershed protection and rehabilitation
activity may proceed immediately in
cases where there is an unacceptable
hazard to life or a significant loss of
property or economic hardship wil
oceur. The district engineer will
consider any comments received to
decide whether the NWP 37
authorization should be modified,
suspended, or revoked in accordance
with the procedures at 33 CFR 330.5.
(3) In cases of where the prospective
permittee is not a Federal agency, the
district engineer will provide a response
to NMFS within 30 calendar days of
receipt of any Essential Fish Habitat

NWP General Conditions (Fed. Reg. Vol. 72, No. 47, pg 11191, Mar 12, 2007)
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conservation recormmendations, as
required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery
Conservation and Management Act.
(4} Applicants are encouraged to
pravide the Corps multiple copies of
pre-construction notifications to
expedile ageney coardination.

(5) For NWP 48 activities that require
reporting, the district engineer will
provide a copy of cuch report within 10
calendar days of receipt to the
appropriate regional office of the NMFS,
(e) District Engineer’s Decision: In
reviewing the PCN for the propoesed
activity, the district engineer will
determine whether the activity
authorized by the NWP will resull in
more than minimal individual or
cumulative adverse environmental
effects or may be contrary to the public
interest, If the proposed activity requires
a PCN and will result in a loss of greater
than vin acre of wetlands, the
prospective permittee should submit a
mitigation proposal with the PCN.
Applicants may also propose
compensatory mitigation for projects
with smaller impacts. The district
engineer will consider any proposed
compensatory mitigation the applicant
has included in the proposal in
determining whether the net adverse
environmental effects to the aquatic
environment of the proposed work are
minimal. The compensatory mitigation
proposal may be cither conceptual or
detailed, If the district engineer
determines that the activity complies
with the terms and conditions of the
NWP and that the adverse etfects on the
aquatic environment are minimal, after
considering mitigation, the district
engineer will notify the permittee and
include any conditions the district
engineer deems necessary. The district
engineer must approve any
compensatory mitigation proposal
hefore the permittee commences work.
If the prospective permittee elects to
submit a compensatory mitigation plan
with the PCN, the district engineer will
expeditiously review the proposed
compensatory mitigation plan. The
district engineer must review the plan
within 45 calendar days of receiving a
complete PCN and determine whether
the proposcd mitigation would ensure
no more than minimal adverse effects
on the aquatic environment. 1f the net
adverse effects of the project on the
aquatic environment (after
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Enclosure 2 - Nationwide Permit General Conditions

consideration of the compensatory
mitigation propasal} are determined by
the district engineer to be minimal, the
district engineer will provide a timely
written response to the applicant. The
response will state that the project can
proceed under the terms and conditions
of the NWP.
If the district engineer determines that
the adverse effects of the proposed work
are more than minimal, then the district
engineer will notify the applicant cither;
(1) That the project docs not qualify for
authorization under the NWP and
insiruct the applicant on the procedures
to seck authorization under an
individual peemit; (2) that the project is
authorized under the NWP subject to
the applicant’s submission of a
mitigation plan that would reduce the
adverse effects on the aquatic
environment to the minimal level; or (3)
that the project is autharized under the
NWP with specific modifications or
conditions. Where the district engineer
determines that mitigation is required to
ensure no more than minimal adverse
effects oceur to the aquatic
environment, the aclivity will be
authorized within the 45-day PCN
..period. The authorization will include
'e necessary conceptual or specific
mitigation or & requirement that the
applicant submit a mitigation plan that
would reduce the adverse effects on the
aquatic environment to the minimal
level, When mitigation is required, no
work in waters of the United States may
occur until the district engineer has
approved a specific mitigation plan,

28. Single and Complete Project. The
activity must be a single and complete
praject. The same NWP cannot be used
more than once for the same single and
complete praject,

NWP General Conditions (Fed. Reg. Vol. 72, No. 47, pg 11191, Mar 12, 2007)
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Enclosure 3

Permitiee: California Department of Transportation

File Number: 29783N

Certification of Compliance
for
Nationwide Permit

"I hereby certify that the work authorized by the above referenced File Number and all required
mitigation have been completed in accordance with the terms and conditions of this Nationwide

Permit anthorization."

(Permittee) (Date)

Return to:

Hal Durio

U.S. Army, Corps of Engineers
San Francisco District

Regulatory Branch, CESPN-OR-R
333 Market Street

San Francisco, CA 94105-2197



